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The following complaint letter sent to King County Prosecutor Dan Satterberg's office was fully ignored and later encouraged to facilitate a hate crime by, Prosecutors Mark Larson, Rich Anderson, Jason Simmons and Lisa Johnson.These actions by Prosecutor Jason Simmons and Prosecutor Rich Anderson, part of the team Satterberg had specifically appointed through Prosecutor Mark Larson demonstrates all too clearly contempt for honest law and in many cases the law.Such is what happens when Governor Jay Inslee is more concerned about a judge's sexual orientation than reigning in the abusive power of prosecutors. More information can be found at www.hardtruth.us
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Dear Sir, 

As Editor-in-Chief of Enumclaw.com I am making a formal complaint regarding the conduct of your

office and, specifically, of Deputy Prosecuting Attorney Jason Simmons and Deputy Prosecuting

Attorney Rich Anderson.

Both Mr. Simmons and Mr. Anderson have displayed a shocking lack of professionalism on multiple

occasions and their behavior reflects extremely poorly on your office.

On January 21, 2013, two representatives of Enumclaw.com – ----------, a videographer, and ---------,

a reporter – attended State vs. Groh (#12C007353). The Deputy Prosecuting Attorney was Jason

Simmons

From the beginning it was clear Mr. Simmons did not approve of the Enumclaw.com

representatives in the courtroom, and he made a specific point of calling the Judge’s attention to

their so-called “affiliation” with the defendant in another case he was working on. . (Exhibit A)

The “affiliations” of Enumclaw.com are completely irrelevant, and have no bearing on the
constitutional right of the media to attend a public trial (Exhibit B). If Mr. Simmons feels that media
cannot be affiliated with anyone who is a defendant in a court case, he should take care to avoid
hypocrisy. Mr. Simmons also participated in a hearing on December 7, 2012, attended by a
cameraman from Fox News. However, Mr. Simmons somehow failed to mention to the Judge all the
connections between News Corp. and various court cases.

Mr. Simmons raised no official objection and even admitted his point had no relevance to the Court,

or to Mr. Walker and Mr. Owens’ right to be there. By doing so, he confirmed his statement was

based purely on his own personal opinion and prejudice, which is in direct opposition to the

Constitution of the United States.

Mr. Simmons also made a snide accusation to -------- which he referred to Enumclaw.com as “claim-

ing” to be media. However, when Court resumed, Mr. Simmons himself referred to our representa-

tives as “the media” when addressing the Judge.

I have noted the behavior of Mr. Simmons shows a clear pattern of unprofessionalism and

intimidation when the he feels he can get away with it. He appears to be the courtroom equivalent

of a child who bullies his classmates during recess and then sits attentively and innocently in class

to impress the teacher. Again, this does not reflect well upon the Prosecutor’s Office and gives me

grave concerns about the ethical standards being upheld in our Courts.

Enumclaw.com is an on-line news service which features articles, stories, and opinions from a wide

range of sources. In the last three months it has received over 30,000 unique visitors and been

linked to by national news outlets.

Mr. Simmons dislike of Enumclaw.com is prejudicial and should not be tolerated. The United States

Constitution guarantees freedom of religion and freedom of the press, and Enumclaw.com

representatives have a right to attend public court proceedings and report on them freely, without

intimidation or ridicule (Exhibit C).
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On December 7, 2012, Enumclaw.com also covered a hearing before Judge Beth Andrus on a Motion 

to Dismiss in State vs. Malcolm Fraser (#12-1-01886-0). In the course of that hearing, Judge Andrus 

ruled on several instances of clear misconduct by the State, and specifically Detective Grant McCall 

and the Enumclaw Police Department. 

Astonishingly, other local news sources – the Enumclaw Courier-Herald and Enumclaw Patch.com – 

both reported completely inaccurate information on the hearing, which they claimed was based on 

a statement made by “Ian Goodhew of the King County Prosecutor’s Office.” 

I am requesting a copy of the original statement made by Mr. Goodhew. 

It was incorrectly reported that Mr. Fraser’s attorney filed a motion “to have the computers of the 

Enumclaw Police Department forensically examined for emails potentially relevant to the case” – 

when the Judge made this ruling only to alleviate the misconduct by the State, including the 

inappropriate deleting of emails by Detective McCall and the failure of the State to provide timely or 

complete discovery. It was also incorrectly reported that Judge Andrus set a new trial date of 

January 16 – which was actually set previously at omnibus and then later changed by Mr. Simmons’ 

vacation plans. 

Significantly missing from any statement or reporting was any reference to Det. McCall, the deleting 

of emails, or any misconduct whatsoever by the State. 

Thankfully, as Enumclaw.com had a videographer and reporters at the hearing, the truth was 

accurately reported by at least one news source and a total cover-up of the facts was averted. In 

light of the public service being performed by Enumclaw.com in this case, we expect our 

constitutional rights to be upheld, protected, and respected. 

However, such behavior from public officials towards the media is highly disturbing – as is your 

office’s general handling of the Fraser case. Indeed, it is evident that Mr. Simmons’ hostility towards 

Enumclaw.com is directly related to the facts we have exposed about the Prosecution’s misconduct 

in persisting to prosecute a case which has been riddled with misconduct and prejudice from the 

beginning, and in which the evidence is massively conclusive of the defendant’s innocence, and the 

“probable cause” is not remotely credible (Exhibit D). 

Mr. Simmons, and his superiors, have dragged the case out for months by failing to produce timely 

discovery, failing to control the statements made by law enforcement officers, failing to respond to 

requests for interviews, failing to file motions in a timely manner, requesting continuances and then 

changing his schedule, etc, etc. The record even shows that it took months for a trial deputy to even 

be assigned to the case, and she was then transferred within a few months. Our research shows that 

these delays are all in direct contradiction of Washington State rules and proper procedures 

(Exhibit E). 

We note from public court records that Mr. Fraser’s attorney has even been recently forced to file a 

Motion Compelling Discovery for the Prosecution’s witness list – a turn of events which our research 

suggests is not uncommon in Mr. Simmons’ handling of cases. Both as an editor and a private citizen 
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I am astonished that such contempt can be shown for the basic rules of justice, and I dread to think 

how much of the taxpayers’ money is being wasted on this kind of sloppy, unethical work. 

Our reporters also witnessed, and recorded, the vulgar and personal insults aimed at Mr. Fraser’s 

attorney by Deputy Prosecuting Attorney Rich Anderson in a hearing on January 18 before Judge 

Andrus. Mr. Anderson objected to the defense’s request for an interview with the alleged victim by 

suggesting the only question they had left to ask was “whether or not she enjoyed it.” Not only is 

this kind of remark grossly insulting to Mr. Fraser’s attorney, but it is offensive to all victims, even 

alleged ones, and to any decent person. After Mr. Fraser’s attorney appealed to the Judge, who 

admonished Mr. Anderson, his absurd non-apology was also recorded and noted. 

News organizations and media have a responsibility to hold public officials accountable. Without 

the freedom of the Press, corruption and self-preservation would soon silence any legitimate 

criticism – as demonstrated by so many well-known examples throughout history. It is not my 

purpose with Enumclaw.com simply to report on the news, but to play my constitutional role in 

protecting and upholding justice – and I take this very seriously. 

Enumclaw.com and its representatives have the right to attend public court proceedings, report the 

facts, and offer opinion – whether critical or complimentary – without intimidation, insult, 

obstruction, or prejudice. 

I am requesting this complaint be officially and formally filed, and a thorough investigation be held 

into these incidents, with appropriate censure and action as a result. My goal has always been to 

report positive news, and I would welcome the opportunity to do so in this case. 

 

Sincerely, 

 

 

 

 



Deputy Attorney Jason Simmons from the King County Prosecutors Office made a direct attempt to intimi-
date myself and my associate, as a part of the media organization, Enumclaw.com. 

During the pre-trial motions of State vs. Groh, Mr. Simmons laughed at our presence and made it clear to 
the presiding judge that Enumclaw.com was connected with another case he was working on. 

Later, during the jury selection process Mr. Simmons waited until my associate left the room before making 
an accusation to me that our organization was “claiming to be the media”. When court resumed, Mr. Sim-
mons declared to the presiding judge that we were the media. He contradicted himself, clearly showing his 
attempt to intimidate before court resumed. 

Clearly Mr. Simmons does not approve of our presence in the court room. As the media, we have the right 
to be present at a public hearing, without intimidation from the Prosecutors Office. 

Formal Complaint from

S M A LL TOW N N E WS PA P E R ,  B I G TI M E N E WS ™

Enumclaw .com

Complainee: ------------
Event: State vs. Groh | Case# 12C007353
Date: January 21st, 2012

Other
Typewritten Text

Other
Typewritten Text

Other
Typewritten Text

Other
Typewritten Text
Exhibit A



The Burger Court Opinion
Writing Database

Richmond Newspapers, Inc. v. Virginia
448 U.S. 555 (1980)

Paul J. Wahlbeck, George Washington University
James F. Spriggs, II, Washington University in St. Louis
Forrest Maltzman, George Washington University

Other
Typewritten Text
Exhibit B
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CHAMBERS OF

THE CHIEF JUSTICE

May 27, 1980

Re: 79-243 - Richmond Newspapers, Inc. v. Virginia 

MEMORANDUM TO THE CONFERENCE:

Enclosed is a Wang draft of the opinion in this
case, as delivered to the Printer.

I have refrained from relying on the Ninth
Amendment but the discussion of its genesis gives at
least "lateral support" to the central theme. The
Jefferson-Madison correspondence and other records seem
to make this worthwhile in terms of pointing out
Madison's rationale.
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No. 79-243

Richmond Newspapers, Inc., et al. v. Virginia, et al 

Mr. Chief Justice Burger delivered the opinion of the Court.	

O

 

ro

 

to
The question presented in this case is whether the right to

ro
1-3attend criminal trials is guaranteed under the United States

Constitution.

In March 1976, one Stevenson was indicted for the murder of os

a hotel manager who had been found stabbed to death on December

2, 1975. Tried promptly in July 1976, Stevenson was convicted
O

of second-degree murder in the Circuit Court of Hanover County,

Virginia. The Virginia Supreme Court reversed the conviction

in October 1977, holding that a bloodstained shirt purportedly

belonging to Stevenson had been improperly admitted into

ev idence. Stevenson v. Commonwealth, 218 Va. 462, 237 S.E. 2d

779 (1977).

fa: Mr. 7ustioe Brennan
Mr. Justice Stewart
Mr.'Justice White

Justice Marshall'
Mr. Justice Blackmun
Mr. Justice Powell
Mr. Justice Rehnquist
Mr. Justice Stevens

drom: The Chief Justice
tam
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CHAN SCRS Or

THE CHIEF JUSTICE

June 6, 1980

RE: 79-243 - Richmond Newspapers, Inc. 
v. Virginia 

MEMORANDUM TO THE CONFERENCE

Early next week I will have some revisions in
Part III of the above.

Regards,
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CHAMBERS OF

THE CHIEF JUSTICE

June 11, 1980
ro
2:1
0

RE: 79-243 - Richmond Newspapers, Inc. 
v. Virginia 

MEMORANDUM TO THE CONFERENCE

First Print Draft in the above is enclosed.
Revisions reflect in part reaction to the typed draft
and in part the normal evolution. The "assembly"
aspect is segregated for those who think it irrelevant.

Regards,
ro

iTs

1-0
4rl
ti
1-4
O



A newspaper account published the next day reported the mistrial and
went on to note that "[a] key piece of evidence in Stevenson's original
conviction was a bloodstained shirt obtained from Stevenson's wife soon
after the killing. The Virginia Supreme Court, however, ruled that the
shirt was entered into evidence improperly." App., at 34a.

To: Mr. Justice Brennan
Mr. Justice Stewart
Mr. Justice White
Mr. Justice Marshall
Mr. Justice Blackmun
Mr. Justice Powell
Mr. Justice T1='llquist
Mr. Justice Stevens

From: The Chief Justice

Circulated: 	

ist IDRAFT	 Recirculated:  
JUN 1 1 1980

xH

0
Richmond Newspapers, Inc., et al.,

CL1
Appellants,	 On Appeal from the Su, ?-3

v,	 preme Court of Virginia,
Commonwealth of Virginia et al.

[June —, 1980]	 0.4

MR. CHIEF JUSTICE BURGER delivered the opinion of the
Court.

The question presented in this case is whether the right to

	

attend criminal trials is guaranteed under the United States 	 az
Constitution.

In March 1976, one Stevenson was indicted for the mur-
der of a hotel manager who had been found stabbed to
death on December 2, 1975. Tried promptly in July 1976,
Stevenson was convicted of second-degree murder in the
Circuit Court of Hanover County, Va. The Virginia Supreme
Court reversed the conviction in October 1977, holding that a
bloodstained shirt purportedly belonging to Stevenson had
been improperly admitted into evidence. Stevenson v. Com-
monwealth, 218 Va. 462, 237 S. E. 2d 779 (1977).

Stevenson was retried in the same court. This second trial
ended in a mistrial on May 30, 1978 when a juror asked to be
excused after trial had begun and no alternate was available.i

SUPREME COURT OF THE UNITED STATES

No. 79-243
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June 19, 1980

RE: 79-243 - Richmond Newspapers v. Virginia

Regards,

Dear John:

I have no difficulty with recasting the opening paragraph
of Part II, page 6. I have adapted your suggestions as follows

?Dz"We begin consideration of this case by noting that
the precise issue presented here has not previously been	 $1 '

before this Court for decision. In Gannett Co., Inc. v.
DePasquale, 443 U.S. 368 (1979), the Court was not required
to decide whether a right of access to trials, as
distinguished from hearings on pretrial motions, was
constitutionally guaranteed. The Court held that the Sixth "
Amendment's guarantee to the accused of a public trial gave n0
neither the public nor the press an enforceable right of
access to a pretrial suppression hearing. One concurring 	 g
opinion specifically emphasized that 'a hearing on a motion
before trial to suppress evidence is not a trial....' 443	 °
U.S., at 394 (Burger, C.J., concurring). Moreover, the =

Court did not decide whether the First and Fourteenth
Amendments guarantee a right of the public to attend	 =
trials, id., at 392 and n. 24; nor did the dissenting =

opinion reach this issue. Id., at 447 (Blackmun, J.,
dissenting)."

5-
Since this represents no change I will not circulate this.,

to others at this time. When Harry comes to rest I will memo LP
the Conference. Anyone who joins my current draft will surely 1 g
join with this change."

I	 A;

ma

Mr. Justice Stevens

cc: Mr. Justice Stewart
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CHAMBERS OF
	 June 23, 1980

THE CHIEF JUSTICE
Re: No. 79-243
	

Richmond Newspapers v. Virginia

Memorandum to the Conference:

I have today sent to the Printer the following changes in
my June 11 draft:

The question presented on page one should read:

"The narrow question presented in this case is whether
the right of the public and press to attend criminal
trials is guaranteed under the United States
Constitution."

The first full paragraph on page six should read:

"Since the Virginia Supreme Court declined plenary
review, it is reasonably foreseeable that other trials 	 0
may be closed by other judges without any more showing
of need than is presented on this record. More often
than not, criminal trials will be of sufficiently
short duration that a closure order 'will evade
review, or at least considered plenary review in this 	 =

Court.' Nebraska Press, supra, at 547. Accordingly,
we turn to the merits." 	 1-4

.t1

Also on page six, the first paragraph of Part II should
read:	 1-1

"We begin consideration of this case by noting
that the precise issue presented here hat not
previously been before this Court for decision. In
Gannett Co., Inc. v. DePasquale, 443 U.S. 368 (1979),
the Court was not required to decide whether a right
of access to trials, as distinguished from hearings on
pretrial motions, was constitutionally guaranteed.
The Court held that the Sixth Amendment's guarantee to
the accused of a public trial gave neither the public
nor the press an enforceable right of access to a
pretrial suppression hearing. One concurring opinion
specifically emphasized that 'a hearing on a motion
before trial to suppress evidence is not a trial....'
443 U.S., at 394 (Burger, C.J., concurring).
Moreover, the Court did not decide whether the First
and Fourteenth Amendments guarantee a right of the
public to attend trials, id., at 392 and n. 24; nor
did the dissenting opinion reach this issue. Id., at
447 (Blackmun, J., dissenting)."



On page seven, the flIttt paragraph of Part II A should l ead:

"The origins of the proceeding which has become the
modern criminal trial in Anglo-American justice cast be
traced back beyood reliable historical records. Wel

need not here review all details of its developmeot,.
but a summary of that history is instructive. Whit I S

significant for vresent purposes is that throughout
its evolution, the trial has been open to all who
cared to observe."

On page thirteen, the sentence following the citation to
Weihofen should read:

"Thereafter the oven processes of justice serve au
important prophylactic purpose, providing an outlet
for community c000er n , hostility, and emotion."

On page fourteen, the last sentence of the first paragte0
should read:

"To work effectivd11' it is important that societY10
criminal process 'Hatisf[ies] the appearance of
justice,' Offutt v.  United States, 348 U.S. 11, 14
(1954), and the appearance of justice can best be
provided by allow

,page nineteen, theOn	 first sentence of Part III B should
read:

"The right fir access to places traditionally open
to the public, .90 criminal trials have long been, 04Y
be seen as assurdd by the amalgam of the First
Amendment guaran lees of speech and press; and that,
affinity to the t ight of assembly is not without
relevance."

0n pages twenty and twenty-one, the text from the sent ce
oli

beginning "More recently we characterized...." up to the pai
l of

Part III B should be deleted,inand the following substituted
its place:

"Subject to the traditional time, place, and marmot
restrictions, see, e. g ., Cox v. New Hampshire, 31)
U.S. 569 (1941); see also Cox v. Louisiana, 379 U•O•
559, 560-564 (1965), streets, sidewalks, and parka are

place
s traditionellY open, where First Amendment

rights may be exercised , see Hague v. C.I.O., 307 U-S-
496, 515 (1939) (opinion of Roberts, J.); a trial
courtroom also l. a public place where the people
generally--and r ffpresentatives of the media--have 4

right to be present, and where their presence
historically has been thought to enhance the intelcitY
and quality of wy,cit takes place.14"

lng people to observe it."



3

And on page twenty-three, the third sentence of Part III D
should read:

"Despite the fact that this was the fourth trial of
the accused, the trial judge made no findings to
support closure; no inquiry was made as to whether
alternative solutions would have met the need to 	 oo

ensure fairness; there was no recognition of any right 	 0=under the Constitution for the public or press to 	 =
attend the trial."

=

I will circulate another print 'd draft as soon as it is
available.

0

1-1O
P.S. It is most unfortunate that, although seven of us are

of one mind on the essentials of this case--the openness of
criminal trials--we fail, apparently, to clarify the confusion
that followed in the wake of Gannett. We are under the same
"Term end" pressures that accompanied Gannett, but I think we
fall short if the present lack of a "Court" prevails. I have
yet to see a writing, other than Bill Rehnquist's, which is so
at odds with the the assigned opinion that the author of that
separate writing could not also join the assigned opinion. If
significant differences do exist, an attempt should be made to
communicate them and to work them out--as some have done. An
unnecessarily°fractionated Court"serves no good purpose; it
causes those reading our opinions to find differences of
substance which are not actually there.

O
orf
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CHAMBERS OF

THE CHIEF JUSTICE

June 23, 1980

Re: Cases held for No. 79-243, Richmond Newspapers v. Virginia

MEMORANDUM TO THE CONFERENCE:

The two cases held for Richmond Newspapers--No. 79-489,
Merola v. Bell, and No. 79-561, New York News v. Bell--both
involve closure of the same pretrial suppression hearing.

A 13-year-old was charged with murder in Bronx County, New
York, under a 1978 state law allowing certain young offenders
to be charged as adults. When the defendant moved to suppress
certain statements made to police, he also moved to close the
hearing on the ground that the media might bring this proffered
evidence to the attention of prospective jurors. The

/prosecution opposed the motion, and the trial judge invited and
heard argument by representatives of the media. The judge then
closed the hearing to the press but made provision for the
press to receive daily redacted transcripts. The proceedings
in the criminal case were stayed pending review of the order;
both petitioner Merola, the District Attorney of Bronx County,
and petitioner New York News sought review of the closure order.

The Appellate Division of the New York Supreme Court denied
both applications, relying on the New York Court of Appeals
decision in Gannett Co. v. DePasquale, 43 N.Y.2d 370 (1977).
The Court of Appeals affirmed on July 9, 1979, noting that
"[i]n this case it appears without doubt that there was a
fulfillment of the requirements laid down in Matter of Gannett
Co. v. DePasqulae," which this Court had affirmed on July 2,
1979. See Pet. in'No. 79-489 at 2a. On August 10, 1979, the
defendant entered a plea of guilty to felony murder, and his
case was removed from the Supreme Court, Bronx County, to the
Family Court for disposition.

Petitioners argue that we should take this case after our
ruling in Gannett to decide whether and under what
circumstances the First and Fourteenth Amendments guarantee
access to pretrial proceedings, inasmuch as Gannett decided
only the Sixth Amendment access issue with regard to pretrial
hearings. On balance, I am inclined to deny. The holding in
Richmond Newspapers concerns First Amendment access to trials,
not pretrial hearings, so a GVR would be of somewhat doubtful

0
O
0



CHANGES AS MARKED:

To: Mr. Justice
Mr. Justice
Mr. Justice
Mr. Justice
Mr. Justice
Mr. Justice
Mr. Justice
Mr. Justice

Brennan
Stewart

te
Marshall
Blackmun
Powell
Rehnquist
Stevens

2nd DRAFT

No. 79-243

Richmond Newspapers, Inc., et al.,
Appellants,	 On Appeal from the Su,

v.	 preme Court of Virginia,
Commonwealth of Virginia et al.

[June —, 1980]

MIL CHIEF JUSTICE BURGER
announced the judgment of the

L
Immand delivered an opinion in w is r. Justice

and Mr. Justice Stevens joined.
The narrow question presented in this case is whether the

right of the public and press to attend criminal trials is guar-
anteed under the United States Constitution.

In March 1976, one Stevenson was indicted for the mur-
der of a hotel manager who had been found stabbed to
death on December 2, 1975. Tried promptly in July 1976,
Stevenson was convicted of second-degree murder in the
Circuit Court of Hanover County, Va. The Virginia Supreme
Court reversed the conviction in October 1977, holding that a
bloodstained shirt purportedly belonging to Stevenson had
been improperly admitted into evidence. Stevenson v. Com-
monwealth, 218 Va. 462, 237 S. E. 2d 779 (1977).

Stevenson was retried in the same court. This second trial
ended in a mistrial on May 30, 1978 when a juror asked to be
excused after trial had begun and no alternate was available.1

1 A newspaper account published the next day reported the mistrial and
went on to note that "[a] key piece of evidence in Stevenson's original
conviction was a bloodstained- shirt obtained from Stevenson's wife soon
after the killing. The Virginia Supreme Court, however, ruled that the
shirt was entered into evidence improperly." App., at 34a.

JUN 2 6 1980

From: The Chief Justice
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SUPREME COURT OF THE UNITED STATES
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No. 79-243 laoirculattYl: 	   

Jtichmond Newspapers, Inc., et 111.,
Appellants,	 Qn Appeal from the Sue

Keine Court of Virginfa,
(Commonwealth of Virginia et al.

[May —, 1980]

r1-Of course, the Sixth Amendment remains the source of the accused's
own right to insist upon public judicial proceedings. Gannett Co. v.
DePasquale, 443 U. S. 368 (1979).

That the Sixth Amendment explicitly establishes a public trial right
does not impliedly foreclose the derivation of such a. right from other
provisions of the Constitution. The Constitution was not framed as a
work of carpentry, in which all joints must fit snugly without overlapping.
Of necessity, a document that designs a form of government will address
central political concerns from a variety of perspectives. Significantly,
this Court has recognized the open trial right both as a matter of the
Sixth Amendment and as an ingredient in Fifth Amendment . due process.
See Levine v. United States, 362 U. S. 610, 614, 616 (1960); cf. In re
Oliver, 333 U. S. 257 (1948) (Fourteenth Amendment due process).

MR. JUSTICE BRENNAN, concurring in the judgment.
Gannett Co. v. DePasquale, 443 U. S. 368 (1079), held that

the Sixth Amendment right to a public trial was personal to
' the accused, conferring no right of access to pretrial proceed-
ings that is separatbly enforceable by the public or the press.

'The instant case raises the question whether the First Amend-
ment, of its own force and as applied to the -States through
'the Fourteenth'Amendment, secures the public an independent

-right of access to trial proceedings. Because rbdlieve that the
First Amendment—of itself and as applied to the States
Through the' Fourteenth Amendment—secures such a publiO
• right of access,1 agree with the Court that, without more,
agreement of the trial judge and the parties cannot constitu-

' tionally dose a trial to the public.'



Tc- The Chief 3ustice
Mr. Justice St'.7:wart
Mr. Justin' Cr71)_ta
Mr. Justi
Mr. Justi.:e

	

Mr. Just1-3-i ,gin 	u
Mr. Justice St7Dvens,

2nd DRAFT	 .:From: Mr. Justice Brennan A
,z,
70

SUPREME COURT OF THE UNITED STAttliat8d: 
	 tzi

:`.	 ;::circulated;  JUN 2	 19$,

No. 79-243	
'23

0 i
x
=

Richmond Newspapers, Inc., et al.,

7) i 	 Appellants,	 On Appeal from the Su,

I il	 v,	 preme Court of Virginia, 	 ra
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MR. JUSTICE BRENNAN, concurring in the judgment. 	 cn
0
'22

1 Of course, the Sixth Amendment remains the source of the accused's
own right to insist upon public judicial proceedings. Gannett Co. V.

0.4
DePasquale. 443 U. S. 368 (1979).

	

That the Sixth Amendment explicitly establishes a public trial right 	 'T7

does not impliedly foreclose the derivation of such a right from other
provisions of the Constitution. The Constitution was not framed as a
work of carpentry, in which all joints must fit snugly without overlapping.

	

Of necessity, a document that designs a form of government will address 	 cr3

	

central political concerns from a variety of perspectives. Significantly, 	 cn
this Court has recognized the open trial right both as a matter of the
Sixth Amendment and as an ingredient in Fifth Amendment due process.
See Levine v. United States, 362 U. S. 610, 614, 616 (1960); cf. In re
Oliver, 333 U. S. 257 (1948) (Fourteenth Amendment due process).

Gannett Co. v. DePasquale, 443 U. S. 368 (1979), held that
the Sixth Amendment right to a public trial was personal to
the accused, conferring no right of access to pretrial proceed-
ings that is separately enforceable by the public or the press.
The instant case raises the question whether the First Amend-
ment, of its own force and as applied to the States through
the Fourteenth Amendment, secures the public an independent
right of access to trial proceedings. Because I believe that the
First Amendment—of itself and as applied to the States
through the Fourteenth Amendment—secures such a public-
right of access, I agree with the Court that, without more,
agreement of the trial judge and the parties cannot constitu-
tionally close a trial to the public:-
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To: The Chief Justice
Mr. Justice Stewart
Mr. Justice White
Mr. Justice Marshall
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Mr. Justice Pevvell
Mr. Justice R-hiqu!i,=.

Mr. Justice Stevens
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From: Mr. Justice Brennal
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No. 79-243

Richmond Newspapers, Inc., et al.,
Appellants,	 On Appeal from the Su.,

v.	 preme Court of Virginia,
Commonwealth of Virginia et al.
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[May —, 1980]

MR. JUSTICE BRENNAN, concurring in the judgment.
	 0

the Sixth Amendment right to a public trial was personal to

	

Gannett Co. v. DePasquale, 443 U. S. 368 (1979), held that
	 i

the accused, conferring no right of access to pretrial proceed-
ings that is separately enforceable by the public or the press.
The instant case raises the question whether the First Amend-
ment, of its own force and as applied to the States through
the Fourteenth Amendment, secures the public an independent
right of access to trial proceedings. Because I believe that the
First Amendment—of itself and as applied to the States
through the Fourteenth Amendment—secures such a public
right of access, I agree with the Court that, without -more,
agreement of the trial judge and the parties cannot constitu-
tionally close a trial to the public.I

Of course, the Sixth Amendment remains the source of the accused's
own right to insist upon public judicial proceedings. Gannett Co. v.
DePasquale, 443 U. S. 368 (1979).

That the Sixth Amendment explicitly establishes a public trial right
does not impliedly foreclose the derivation of such a right from other
provisions of the Constitution. The Constitution was not framed as a
work of carpentry, in which all joints must fit snugly without overlapping.
Of necessity, a document that designs a form of government will address
central politicat concerns from a variety of perspectives. Significantly,
this Court has recognized the open trial right both as a matter of the
Sixth Amendment and as an ingredient in Fifth Amendment due process.
See Levine v. United States, 362 U. S. 610, 614, 616 (1960); cf. In re
Oliver, 333 U. S. 257 (1948) (Fourteenth Amendment due process).
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From: Mr. Justice

No. 79-243

MR. JUSTICE BRENNAN, with whom MR. JUSTICE MARSHALL

joins, concurring in the judgment.
Gannett Co. v. DePasquale, 443 U. S. 368 (1979), held that

the Sixth Amendment right to a public trial was personal to
the accused, conferring no right of access to pretrial proceed-
ings that is separately enforceable by the public or the press.
The instant case raises the question whether the First Amend-
ment, of its own force and as applied to the States through
the Fourteenth Amendment, secures the public an independent
right of access to trial proceedings. Because I believe that the
First Amendment—of itself and as applied to the States
through the Fourteenth Amendment—secures such a public
right of access, I agree with the-pittriity that, without more, VAteic
agreement of the trial judge and the parties cannot constitu- ece_16,
tionally close a trial to the public.1 /40-e

To; The Chief Just.
Mr. Justice
Mr. Justine
Mr. Justic.3
Mr. Just.
Mr. Justi'
Mr. Ju t'
Mr.	 57

I Of course, the Sixth Amendment remains the source of the accused's
own right to insist upon public judicial proceedings. Gannett Co. v.
DePasquale, 443 U. S. 368 (1979).

That the Sixth Amendment explicitly establishes a public trial right
does not impliedly foreclose the derivation of such a right from other
provisions of the Constitution. The Constitution was not framed as a
work of carpentry, in which all joints must fit snugly without overlapping.
Of necessity, a document that designs a form of government will address
central political concerns from a variety of perspectives. Significantly,
this Court has recognized the open trial right both as a matter of the
Sixth Amendment and as an ingredient in Fifth Amendment due process.
See Levine v. United States, 362 U. S. 610, 614, 616 (1960); cf. ln re
Oliver, 333 U. S. 257 (1948) (Fourteenth Amendment due process).
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MEMORANDUM TO THE CONFERENCE

Re: No. 79-243, Richmond Newspapers v. Virginia 

If it turns out that there is no possibility
of a Court opinion in this case, I shall change the
last paragraph so as to join only the judgment.
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MR. JUSTICE STEWART, concurring.
In Gannett Co. v. DePasquale, 443 U. S. 368, the Court

held that the Sixth Amendment, which guarantees "the ac-
cused" the right to a public trial, does not confer upon rep-
resentatives of the press or members of the general public
any right of access to a trial.' But the Court explicitly left
open the question whether such a right of access may be
guaranteed by other provisions of the Constitution, id., at
391-393. MR. JUSTICE POWELL expressed the view that the
First and Fourteenth Amendments do extend at least a lim-
ited right of access even to pretrial suppression hearings in
criminal cases. id., at 397-403 (concurring opinion). MR. JUS-
TICE REHNQUIST expressed a contrary view, id., at 403-406
(concurring opinion). The remaining members of the Court
were silent on the question.

Whatever the ultimate answer to that question may be with
respect to pretrial suppression hearings in criminal cases, the
First and Fourteenth Amendments clearly give the press and
the public a right of access to trials themselves, civil as well
as criminal.' As has been abundantly demonstrated in Part

i The Court also made clear that the Sixth Amendment does not give
the accused the right to a private trial. 443 U. S., at :382. Compare
Singer v. United States, 380 U. S. 24 (Sixth Amendment right of trial by
jury does not include right to be tried without. a jury.).

It has long been established that the protections of the First Amend-
ment. are guaranteed by the Fourteenth Amendment against invasion by

1 6 JUN 1980
rculted: 	
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MR. JUSTICE STEWART, concurring in the judgment.

In Gannett Co. v. DePasquale, 443 U. S. 368, the Court
held that the Sixth Amendment, which guarantees "the ac-
cused" the right to a public trial, does not confer upon rep-
resentatives of the press or members of the general public
any right of access to a trial.' But the Court explicitly left
open the question whether such a right of access may be
guaranteed by other provisions of the Constitution, id., at
391-393. MR. JUSTICE POWELL expressed the view that the
First and Fourteenth Amendments do extend at least a lim-
ited right of access even to pretrial suppression hearings in
criminal cases, id., at 397-403 (concurring opinion). MR. JUS-

TICE REHNQUIST expressed a contrary view, id., at 403-406
(concurring opinion). The remaining members of the Court
were silent on the question.

Whatever the ultimate answer to that question may be with
respect to pretrial suppression hearings in criminal cases, the
First and Fourteenth Amendments clearly give the press and
the public a right of access to trials themselves, civil as well
as criminal. 2 As has been abundantly demonstrated in Part

The Court also made clear that the Sixth Amendment does not give
the accused the right to a private trial. 443 U. S., at. 382. Compare
Singer v. United States, 380 U. S. 24 (Sixth Amendment right of trial by
jury does not include right to be tried without. a jury.).

2 It has long been established that the protections of the First. Amend-
ment are guaranteed by the Fourteenth Amendment against invasion by
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MR. JUSTICE WHITE, concurring.

	

This case would have been unnecessary had Gannett Co. v. 	 0

=
De Pasquale, 443 U.S. 368 (1979), construed the Sixth Amend-

	

ment to forbid excluding the public from criminal proceedings
	 0

1-4

1-3

except in narrowly defined circumstances. But the Court there
4

rejected the submission of four of us to this effect, thus re- 2

quiring that the First Amendment issue involved here be

addressed. On this issue, I concur in the opinion of the

Chief Justice.
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MR. JUSTICE WHITE, concurring.
This case would have been unnecessary had Gannett Co. v.

DePasquale, 443 U. S. 368 (1979), construed the Sixth
Amendment to forbid excluding the public from criminal pro-
ceedings except in narrowly defined circumstances. But the
Court there rejected the submission of four of us to this
effect, thus requiring that the First Amendment issue in-
volved here be addressed. On this issue, I concur in the
opinion of THE CHIEF JUSTICE.
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Dear Bill:

Please join me.

Sincerely,
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Mr. Justice Brennan

cc: The Conference
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Mr. Justice Brennan
Mr. Justice Stewart
Mr. Justice White .*
Mr. Justice Marshall
Mr. Justice Powell
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Mr. Justice Stevens
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MR. JUSTICE BLACKMUN, concurring in the judgment.

xH
tri

My opinion and vote in partial dissent last Term in Gannett 

Co. v. DePasquale, 443 U.S. 368, 406 (1979), compels my vote to

z
reverse the judgment of the Supreme Court of Virginia.

I

The Court's opinion and decision in this case are gratifying
1-4
ro

for me for two reasons:
4
1-1

It is gratifying, first, to see the Court now looking to and 0

relying upon legal history in determining the fundamental t;:i

public character of the criminal trial. Ante, at 7-11, 15-17,

and n.9. The partial dissent in Gannett, 443 U.S., at 419-433,

took great pains in assembling -- I believe adequately -- the

historical material and in stressing its importance to this



1
/ See, e. g., Stephenson, Fair Trial-Free Press: Rights

Continuing Conflict, 46 Brooklyn L. Rev. 39, 63 (1979)"

("intended reach of the majority opinion is unclear" (footnote

omitted)); The Supreme Court, 1978 Term,

(1979) ("widespread uncertainty over

Note, 51 Colo. L. Rev. 425, 432-433

0
interpreted to sanction the closing of trials"; citing "the t"

0-3

uncertainty of the language in Gannett," and its "ambiguous R

ro

cr)

sixth amendment holding"); Note, 11 Tex. Tech. L. Rev. 159, 170-

171 (1979) ("perhaps much of the present and imminent confusion
cr3

lies in the Court's own statement of its holding"); Borow and ml
1-3

1-1

Kruth, Closed Preliminary Hearings, 55 Calif. State Bar J. 18,
cn
)-1

23 (1980) ("Despite the public .disclaimers .	 , the majority

holding appears to embrace the right of access to trials as well E
oc

as pretrial hearings"); Goodale, Gannett Means What it Says; But n

Who Knows What it Says?, Nat'l Law J., Oct. 15, 1979, at 20;

See also Keefe, The Boner Called Gannett, 66 A.B.A.J. 227 (1980).

93 Harv. L. Rev. 60,	 65
ro
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0

what the	 Court held");

(1980) ("Gannett can	 be 1-1
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MR. JUSTICE BLACKMUN, concurring in the judgment.
My opinion and vote in partial dissent last . Term in Gan-

net Co. v. DePasquale, 443 U. S. 368, 406 (1979), compels
my vote to reverse the judgment of the Supreme Court of
Virginia.

H

•of

O

to

0

0

The decision in this case is gratifying for me for two
reasons:

It is gratifying, first, to see the Court now looking to and
relying upon legal history in determining the fundamental
public character of the criminal trial. Ante, at 7-11, 15-17,
and n. 9. The partial dissent in Gannett, 443 U. S., at 419-
433, took great pains in assembling—I believe adequately—
the historical material and in stressing its importance to this
area of the law. See also MR. JUSTICE BRENNAN'S helpful
review set forth as Part II of his opinion in the present case.
Ante, at 5-10. Although the Court in Gannett gave a modi-
cum of lip service to legal history, 443 U. S., at 386, n. 15, it
denied its obvious application when the defense and the pros-
ecution, with no resistance by the trial judge, agreed that the
proceeding should be closed.

The Court's return to history is a welcome change in
direction.

It is gratifying, second, to see the Court wash away at least
some of the graffiti that marred the prevailing opinions in
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79-243 Richmond Newspapers v. Virginia

Dear Chief:

On the next draft of your opinion, please show that
I took no part in the consideration or decision of this case.

Sincerely,

The Chief Justice

lfp/ss

cc: The Conference
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z
MR. JUSTICE REHNQUIST, dissenting.

In the Gilbert & Sullivan operetta Iolanthe, the Lord Chancellor 8
recites:

1-0

"The Law is the true embodiment
of everything that's excellent,
	 0

It has no kind of fault or flaw,
And I, my lords, embody the law."

It is difficult not to derive more than a little of this flavor from

both the opinion of the Chief Justice and the concurring opinion of '94d

1-1
Mr. Justice Brennan in this case. The opinion of the Chief Justice 1

states that:
4

1-4

1-4

0
0

"[H]ere for the first time the Court is asked to
decide whether a criminal trial itself may-be
closed to the public upon the unopposed request
of a defendant, without any demonstration that
closure is required to protect the defendant's
superior right to a fair trial, or that some
other overriding consideration requires
closure." Ante, at 7.

The concurring opinion of Mr. Justice Brennan states that
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MR. JUSTICE REHNQUIST, dissenting.
In the Gilbert & Sullivan operetta Iolanthe, the Lord Chan-

cellor recites:
"The Law is the true embodiment
of everything that's excellent,
It has no kind of fault or flaw,
And I, my lords, embody the law."

It is difficult not to derive more than a little of this flavor
from both the opinion of THE CHIEF JUSTICE and the concur-
ring opinion of MR. JUSTICE BRENNAN in this case. The
opinion of THE CHIEF JUSTICE states that:

"[H]ere for the first time the Court is asked to decide
whether a criminal trial itself may be closed to the public
upon the unopposed request of a defendant, without any
demonstration that closure is required to protect the de-
fendant's superior right to a fair trial, or that some other
overriding consideration requires closure." Ante, at 7.

The concurring opinion of Ma. JUSTICE BRENNAN states that
"[Mead with care and in context, our decisions must
therefore be understood as holding only that any privilege
of access to governmental information is subject to a
degree of restraint dictated by the nature of the informa-
tion and countervailing interests in security or confiden-
tiality." Ante, at 2-3.
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Mr. Justice Brennan
Mr. Justice Stewart
Mr. Justice White
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Ma. JUSTICE REHNQUIST, dissenting.	
023

In the Gilbert & Sullivan operetta lolanth,e, the Lord Chan-
cellor recites:

"The Law is the true embodiment
of everything that's excellent,
It has no kind of fault or flaw, 	 1-4
And I, my lords, embody the law."

It is difficult not to derive more than a little of this flavor

	

from the various opinions supporting the judgment in this 	 1-1

case. The opinion of THE CHIEF JUSTICE states that:
"[H]ere for the first time the Court is asked to decide
whether a criminal trial itself may be closed to the public

	

upon the unopposed request of a defendant, without any 	
0,

demonstration that closure is required to protect the de-
0.4

fendant's superior right to a fair trial, or that some other
overriding consideration requires closure." Ante, at 7.	 "23

The opinion Of MR. JUSTICE BRENNAN states that ;
"[Mead with care and in context, our decisions must

	

therefore be understood as holding only that any privilege	 cr3
of access to governmental information is subject to a
degree of restraint dictated by the nature of the informa-
tion and countervailing interests in security or confiden-
tiality." Ante, at 2-3.

For the reasons stated in my separate concurrence in Gan-
nett Go., inc. v. DePaNuale, 443 U. S. 368, 403 (1979), I do
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MEMORANDUM TO THE CONFERENCE

Re: 79-243 - Richmond Newspapers, Inc.
v. Virginia

Although I may end up joining another opinion
after the dust has settled, I thought it best to
circulate my present views about this case in the
form of the attached concurrence.

Respectfully,

Attachment

B
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Mr. Justice Brannan
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This is a watershed case. 1—/ An addit i ona l word of

emphasis is therefore appropriate.

Twice before the court has imp l ied that any governmenta/

restriction on access to informat i on, no matter how severe and

no matter how uniustified, would be const i tutiona l l y acceptable

so long as it did not sing l e out the p r ess for special

disabilities not applicable to the pub l ic at l arge. In a

dissent joined by MR. JUSTICE BRENNAN and MR. JUSTICE MARSFATiL

in Saxbe v. Washington Post Co., 417 U.S. 843, 850, MR. JUSTIcE

POWELL unequivocally rejected the conclus i on "that any

governmental restriction on press access to information, so

long as it is not discriminatory, falls outside the purview of

First Amendment concern." Id., at 857 (emphasis in original).

And in Houchins v. KQED, Inc., 438 U.S. 1 , 11-40, I explained

at length why MR. JUSTICE BRENNAN, MR. JUSTICE POWELL and

1 / See Stevens, Some Thoughts about a General Ru l e, 91 Ar4z.
L. Rev. 599, 602 (1979)• "Whereas the Court has accorded
virtual l y absolute protection to the r dissem i nat i on of
information or ideasi, i t has never square ly held that the
(acquisition of newsworthy matter 1 i s ent i t l ed to any
constitional protection whatsoever."

O
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The Chief Justice

Copies to the Conference
	 O

O

Cf)

Virginia

Dear Chief:

Please join me.
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MR. JUSTICE STEVENS, concurring.
This is a watershed case Anadditional word of empha-

sis is therefore appropriate.
Twice before theot–Tilt .1.a.6. implied that any governmental

restriction on access to information, no matter how severe
and no matter how unjustified, would be constitutionally ac-
ceptable so long as it did not single out the press for special
disabilities not applicable to the public at large. In a dissent
joined by MR. JUSTICE BRENNAN and MR. JUSTICE MARSHALL

in Sasbe v. Washington Post Co., 417 U. S. 843, 850, MR.
JUSTICE POWELL unequivocally rejected the conclusion "that
any governmental restriction on press access to information,
so long as it is not discriminatory, falls outside the purview
of First Amendment concern." Id., at 857 (emphasis *in
original). And in Houchins v. KQED, Inc., 438 U. S. 1, 19-
40, I explained at length why MR. JUSTICE BRENNAN, MR.
JUSTICE POWELL, and I were convinced that "[a]n official
prison policy of concealing .. . knowledge from the public
by arbitrarily cutting off the flow of information at its source    

Until today the Court has
protection to the dissemin
never before has it square

:::ia

te.

worthy matter is entit

appropriate.
whatsoever. An additional

accorded virtually af.)olute
ation of information or ideas, hut
ly held that the acquis i tion of
led to any constitutional protection
word of emphasis ia,„therefore



    

                                 RULE GR 16

             COURTROOM PHOTOGRAPHY AND RECORDING BY THE NEWS MEDIA

    (a) Video and audio recording and still photography by the

        news media are allowed in the courtroom during and between

        sessions, provided

         (1) that permission shall have first been expressly granted

             by the judge; and

         (2) that media personnel not, by their appearance or

             conduct, distract participants in the proceedings or

             otherwise adversely affect the dignity and fairness of the proceedings.

    (b) The judge shall exercise reasonable discretion in

        prescribing conditions and limitations with which media

        personnel shall comply.

    (c) If the judge finds that sufficient reasons exist to

        warrant limitations on courtroom photography or recording,

        the judge shall make particularized findings on the records

        at the time of announcing the limitations.  This may be done

        either orally or in a written order.  In determining what,

        if any, limitations should be imposed, the judge shall be

        guided by the following principles:

         (1)  Open access is presumed; limitations on access must be

              supported by reasons found by the judge to be sufficiently

              compelling to outweigh that presumption;

         (2)  Prior to imposing any limitations on courtroom

              photography or recording, the judge shall, upon request,

              hear from any party and from any other person or entity

              deemed appropriate by the judge; and

         (3)  Any reasons found sufficient to support limitations on

              courtroom photography or recording shall relate to the

              specific circumstances of the case before the court rather

              than reflecting merely generalized views.

[Adopted effective December 27, 1991; amended effective January 4, 2005.]

                          Comment

    Before 1991 when GR 16 on “Cameras in the Courtroom” was

first adopted, the subject had only been addressed in the

Code of Judicial Conduct’s Canon 3(A)(7).  The intent of the

1991 change was to make clear both that cameras were fully

accepted in Washington courtrooms and also that broad

discretion was vested in the court to decide what, if any,

limitations should be imposed.  In subsequent experience,

both judges and the media have perceived a need for greater

guidance as to how that judicial discretion should be

exercised in a particular case.  This 2003 amendment to GR 16

is intended to fill that practical need.

    While not providing much guidance for the court’s

exercise of discretion, the Canon did contain some

“illustrative guidelines” on how media personnel should

conduct themselves while covering the courts.  Although

these guidelines were no longer a part of the rule once GR

Other
Typewritten Text
Exhibit C



these guidelines were no longer a part of the rule once GR

16 was adopted, they continued to be published in the

accompanying Comment.  Some portions of those guidelines

have now become outdated and others are superseded by

language in the new GR 16.  Because there continues to be

potential value in some of the remaining guidelines, they

will be here set out in redacted form:

ILLUSTRATIVE BROADCAST GUIDELINES

1. Officers of Court.    Broadcast newspersons should advise

the bailiff prior to the start of a court session that they

desire to electronically record and/or broadcast live from

within the courtroom.  The bailiff may have prior

instructions from the judge as to where the broadcast

reporter and/or camera operator may position themselves.  In

the absence of any directions from the judge or bailiff, the

position should be behind the front row of spectator seats

by the least used aisleway or other unobtrusive but viable location.

2. Pooling.     Unless the judge directs otherwise, no more

than one television camera should be taking pictures in the

courtroom at any one time.  It should be the responsibility

of each broadcast news representative present at the opening

of each session of court to achieve an understanding with

all other broadcast representatives as to how they will pool

their photographic coverage.  This understanding should be

reached outside the courtroom and without imposing on the

judge or court personnel.

3. Broadcast Equipment.      All running wires used should

be securely taped to the floor.  All broadcast equipment

should be handled as inconspicuously and quietly as

reasonably possible.  Sufficient film and/or tape capacities

should be provided to obviate film and/or tape changes

except during court recess.  No additional lights should be

used without the specific approval of the presiding judge.

4. Decorum.     Camera operators should not move tripod-

mounted cameras except during court recess. All broadcast

equipment should be in place and ready to function no less

than 15 minutes before the beginning of each session of court.

    An accompanying set of “Illustrative Print Media

Guidelines” contained substantially the same provisions from

print media personnel.  The only additional matters

addressed were that still photographers should use cameras

operating quietly and without a flash and they should not

“assume body positions inappropriate for spectators.”

    

 



    
                                   RULE 3.8
                   SPECIAL RESPONSIBILITIES OF A PROSECUTOR

  The prosecutor in a criminal case shall:

  (a) refrain from prosecuting a charge that the prosecutor knows is not
supported by probable cause;

  (b) make reasonable efforts to assure that the accused has been advised of
the right to, and the procedure for obtaining, counsel and has been given
reasonable opportunity to obtain counsel;

  (c) not seek to obtain from an unrepresented accused a waiver of important
pretrial rights, such as the right to a preliminary hearing;

  (d) make timely disclosure to the defense of all evidence or information
known to the prosecutor that tends to negate the guilt of the accused or
mitigates the offense and, in connection with sentencing, disclose to the
defense and to the tribunal all mitigating information known to the prosecutor,
except when the prosecutor is relieved of this responsibility by a protective
order of the tribunal;

  (e) not subpoena a lawyer in a grand jury or other criminal proceeding to
present evidence about a past or present client unless the prosecutor believes:

     (1) the information sought is not protected from disclosure by an applicable privilege;

     (2) the evidence sought is essential to the successful completion of an
         ongoing investigation or prosecution; and

     (3) there is no other feasible alternative to obtain the information;

  (f) except for statements that are necessary to inform the public of the
nature and extent of the prosecutor?s action and that serve a legitimate law
enforcement purpose, refrain from making extrajudicial comments that have a
substantial likelihood of heightening public condemnation of the accused and
exercise reasonable care to prevent investigators, law enforcement personnel,
employees or other persons assisting or associated with the prosecutor in a
criminal case from making an extrajudicial statement that the prosecutor would
be prohibited from making under Rule 3.6 or this Rule.

  (g) When a prosecutor knows of new, credible and material evidence creating a
reasonable likelihood that a convicted defendant is innocent of the offense of
which the defendant was convicted the prosecutor shall:

     (1) promptly disclose that evidence to an appropriate court or authority, and

     (2) if the conviction was obtained in the prosecutor?s jurisdiction,

       (A) promptly disclose that evidence to the defendant unless a court
           authorizes delay, and

       (B) make reasonable efforts to inquire into the matter, or make
           reasonable efforts to cause the appropriate law enforcement agency to
           undertake an investigation into the matter.

   (h)[Reserved.]

  (i)  A prosecutor?s independent judgment, made in good faith, that the
evidence is not of such nature as to trigger the obligations of paragraph (g)
of this Rule, though subsequently determined to have been erroneous, does not
constitute a violation of this Rule.

                                   Comment

  [1] [Washington Revision.] A prosecutor has the responsibility of a minister
of justice and not simply that of an advocate. This responsibility carries with
it specific obligations to see that the defendant is accorded procedural
justice and that guilt is decided upon the basis of sufficient evidence. The
extent of mandated remedial action is a matter of debate and varies in
different jurisdictions. Many jurisdictions have adopted the ABA Standards of
Criminal Justice Relating to the Prosecution Function, which in turn are the
product of prolonged and careful deliberation by lawyers experienced in both
criminal prosecution and defense. Competent representation of the government
may require a prosecutor to undertake some procedural and remedial measures as
a matter of obligation.  Applicable law may require other measures by the
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prosecutor and knowing disregard of those obligations or a systematic abuse of
prosecutorial discretion could constitute a violation of Rule 8.4.

  [2] In some jurisdictions, a defendant may waive a preliminary hearing and
thereby lose a valuable opportunity to challenge probable cause. Accordingly,
prosecutors should not seek to obtain waivers of preliminary hearings or other
important pretrial rights from unrepresented accused persons. Paragraph (c)
does not apply, however, to an accused appearing pro se with the approval of
the tribunal. Nor does it forbid the lawful questioning of an uncharged suspect
who has knowingly waived the rights to counsel and silence.

  [3] The exception in paragraph (d) recognizes that a prosecutor may seek an
appropriate protective order from the tribunal if disclosure of information to
the defense could result in substantial harm to an individual or to the public interest.

  [4] Paragraph (e) is intended to limit the issuance of lawyer subpoenas in
grand jury and other criminal proceedings to those situations in which there is
a genuine need to intrude into the client-lawyer relationship.

  [5] Paragraph (f) supplements Rule 3.6, which prohibits extrajudicial
statements that have a substantial likelihood of prejudicing an adjudicatory
proceeding. In the context of a criminal prosecution, a prosecutor?s
extrajudicial statement can create the additional problem of increasing public
condemnation of the accused. Although the announcement of an indictment, for
example, will necessarily have severe consequences for the accused, a
prosecutor can, and should, avoid comments which have no legitimate law
enforcement purpose and have a substantial likelihood of increasing public
opprobrium of the accused. Nothing in this Comment is intended to restrict the
statements which a prosecutor may make which comply with Rule 3.6(b) or 3.6(c).

  [6] Like other lawyers, prosecutors are subject to Rules 5.1 and 5.3, which
relate to responsibilities regarding lawyers and nonlawyers who work for or are
associated with the lawyer?s office. Paragraph (f) reminds the prosecutor of
the importance of these obligations in connection with the unique dangers of
improper extrajudicial statements in a criminal case. In addition, paragraph
(f) requires a prosecutor to exercise reasonable care to prevent persons
assisting or associated with the prosecutor from making improper extrajudicial
statements, even when such persons are not under the direct supervision of the
prosecutor. Ordinarily, the reasonable care standard will be satisfied if the
prosecutor issues the appropriate cautions to law-enforcement personnel and
other relevant individuals.

  [7] [Washington revision.] When a prosecutor knows of new, credible and
material evidence creating a reasonable likelihood that a person outside the
prosecutor?s jurisdiction was convicted of a crime that the person is innocent
of committing, paragraph (g) requires prompt disclosure to the court or other
appropriate authority, such as the chief prosecutor of the jurisdiction where
the conviction occurred. If the conviction was obtained in the prosecutor?s
jurisdiction, paragraph (g) requires the prosecutor to make reasonable efforts
to inquire into the matter to determine whether the defendant is in fact
innocent, or make reasonable efforts to cause the appropriate law enforcement
agency to undertake an investigation into the matter.

  [8]  [Reserved.]

   [9] [Reserved.   Comment  [9] to Model Rule 3.8 is  codified,  with  minor
revisions, as paragraph (i).]

[Amended effective September 1, 2006, December 13, 2011.]
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CONSTITUTION OF THE STATE OF WASHINGTON
This Constitution was framed by a convention of seventy-five
delegates, chosen by the people of the Territory of Washington at
an election held May 14, 1889, under section 3 of the Enabling
Act.  The convention met at Olympia on the fourth day of July,
1889, and adjourned on the twenty-second day of August, 1889.
The Constitution was ratified by the people at an election held on
October 1, 1889, and on November 11, 1889, in accordance with
section 8 of the Enabling Act, the president of the United States
proclaimed the admission of the State of Washington into the
Union.

TABLE OF CONTENTS

(A) Constitution of the State of Washington
(B) Constitutional Amendments (in order of adoption)
(C) Index to State Constitution.

In part (A), for convenience of the reader, the latest con-
stitutional amendments have been integrated with the cur-
rently effective original sections of the Constitution with the
result that the Constitution is herein presented in its currently
amended form.

All current sections, whether original sections or consti-
tutional amendments, are carried in Article and section order
and are printed in regular type.

Following each section which has been amended, the
original section and intervening amendments (if any) are
printed in italics.

Appended to each amendatory section is a history note
stating the amendment number and date of its approval as
well as the citation to the session law wherein may be found
the legislative measure proposing the amendment; e.g.
"[AMENDMENT 27, 1951 House Joint Resolution No. 8, p
961.  Approved November 4, 1952.]"

In part (B), the constitutional amendments are also
printed separately, in order of their adoption.

(A) Constitution of the State of Washington

PREAMBLE
Article I — DECLARATION OF RIGHTS 

Sections
1 Political power.
2 Supreme law of the land.
3 Personal rights.
4 Right of petition and assemblage.
5 Freedom of speech.
6 Oaths — Mode of administering.
7 Invasion of private affairs or home prohibited.
8 Irrevocable privilege, franchise or immunity pro-

hibited.
9 Rights of accused persons.

10 Administration of justice.
11 Religious freedom.
12 Special privileges and immunities prohibited.
13 Habeas corpus.

14 Excessive bail, fines and punishments.
15 Convictions, effect of.
16 Eminent domain.
17 Imprisonment for debt.
18 Military power, limitation of.
19 Freedom of elections.
20 Bail, when authorized.
21 Trial by jury.
22 Rights of the accused.
23 Bill of attainder, ex post facto law, etc.
24 Right to bear arms.
25 Prosecution by information.
26 Grand jury.
27 Treason, defined, etc.
28 Hereditary privileges abolished.
29 Constitution mandatory.
30 Rights reserved.
31 Standing army.
32 Fundamental principles.
33 Recall of elective officers.
34 Same.
35 Victims of crimes — Rights.

Article II — LEGISLATIVE DEPARTMENT 

Sections
1 Legislative powers, where vested.
1(a) Initiative and referendum, signatures required.
2 House of representatives and senate.
3 The census.
4 Election of representatives and term of office.
5 Elections, when to be held.
6 Election and term of office of senators.
7 Qualifications of legislators.
8 Judges of their own election and qualification —

Quorum.
9 Rules of procedure.

10 Election of officers.
11 Journal, publicity of meetings — Adjournments.
12 Sessions, when — Duration.
13 Limitation on members holding office in the state.
14 Same, federal or other office.
15 Vacancies in legislature and in partisan county elec-

tive office.
16 Privileges from arrest.
17 Freedom of debate.
18 Style of laws.
19 Bill to contain one subject.
20 Origin and amendment of bills.
21 Yeas and nays.
22 Passage of bills.
23 Compensation of members.
24 Lotteries and divorce.
25 Extra compensation prohibited.
26 Suits against the state.
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27 Elections — Viva voce vote.
28 Special legislation.
29 Convict labor.
30 Bribery or corrupt solicitation.
31 Laws, when to take effect.
32 Laws, how signed.
33 Alien ownership.
34 Bureau of statistics, agriculture and immigration.
35 Protection of employees.
36 When bills must be introduced.
37 Revision or amendment.
38 Limitation on amendments.
39 Free transportation to public officer prohibited.
40 Highway funds.
41 Laws, effective date, initiative, referendum —

Amendment or repeal.
42 Governmental continuity during emergency peri-

ods.
43 Redistricting.

Article III — THE EXECUTIVE 

Sections
1 Executive department.
2 Governor, term of office.
3 Other executive officers, terms of office.
4 Returns of elections, canvass, etc.
5 General duties of governor.
6 Messages.
7 Extra legislative sessions.
8 Commander-in-chief.
9 Pardoning power.

10 Vacancy in office of governor.
11 Remission of fines and forfeitures.
12 Veto powers.
13 Vacancy in appointive office.
14 Salary.
15 Commissions, how issued.
16 Lieutenant governor, duties and salary.
17 Secretary of state, duties and salary.
18 Seal.
19 State treasurer, duties and salary.
20 State auditor, duties and salary.
21 Attorney general, duties and salary.
22 Superintendent of public instruction, duties and sal-

ary.
23 Commissioner of public lands — Compensation.
24 Records, where kept, etc.
25 Qualifications, compensation, offices which may 

be abolished.

Article IV — THE JUDICIARY 

Sections
1 Judicial power, where vested.
2 Supreme court.
2(a) Temporary performance of judicial duties.
3 Election and terms of supreme court judges.
3(a) Retirement of supreme court and superior court 

judges.
4 Jurisdiction.

5 Superior court — Election of judges, terms of, etc.
6 Jurisdiction of superior courts.
7 Exchange of judges — Judge pro tempore.
8 Absence of judicial officer.
9 Removal of judges, attorney general, etc.

10 Justices of the peace.
11 Courts of record.
12 Inferior courts.
13 Salaries of judicial officers — How paid, etc.
14 Salaries of supreme and superior court judges.
15 Ineligibility of judges.
16 Charging juries.
17 Eligibility of judges.
18 Supreme court reporter.
19 Judges may not practice law.
20 Decisions, when to be made.
21 Publication of opinions.
22 Clerk of the supreme court.
23 Court commissioners.
24 Rules for superior courts.
25 Reports of superior court judges.
26 Clerk of the superior court.
27 Style of process.
28 Oath of judges.
29 Election of superior court judges.
30 Court of appeals.
31 Commission on judicial conduct.

Article V — IMPEACHMENT 

Sections
1 Impeachment — Power of and procedure.
2 Officers liable to.
3 Removal from office.

Article VI — ELECTIONS AND ELECTIVE RIGHTS 

Sections
1 Qualifications of electors.
1A Voter qualifications for presidential elections.
2 School elections — Franchise, how extended.
3 Who disqualified.
4 Residence, contingencies affecting.
5 Voter — When privileged from arrest.
6 Ballot.
7 Registration.
8 Elections, time of holding.

Article VII — REVENUE AND TAXATION 

Sections
1 Taxation.
2 Limitation on levies.
3 Taxation of federal agencies and property.
4 No surrender of power or suspension of tax on cor-

porate property.
5 Taxes, how levied.
6 Taxes, how paid.
7 Annual statement.
8 Tax to cover deficiencies.



Constitution of the State of Washington

(Rev. 12-2012) [Page 3]

9 Special assessments or taxation for local improve-
ments.

10 Retired persons property tax exemption.
11 Taxation based on actual use.
12 Budget stabilization account.

Article VIII — STATE, COUNTY, AND
MUNICIPAL INDEBTEDNESS 

Sections
1 State debt.
2 Powers extended in certain cases.
3 Special indebtedness, how authorized.
4 Moneys disbursed only by appropriations.
5 Credit not to be loaned.
6 Limitations upon municipal indebtedness.
7 Credit not to be loaned.
8 Port expenditures — Industrial development —

Promotion.
9 State building authority.

10 Energy, water, or stormwater or sewer services con-
servation assistance.

11 Agricultural commodity assessments —
Development, promotion, and hosting.

Article IX — EDUCATION 

Sections
1 Preamble.
2 Public school system.
3 Funds for support.
4 Sectarian control or influence prohibited.
5 Loss of permanent fund to become state debt.

Article X — MILITIA 

Sections
1 Who liable to military duty.
2 Organization — Discipline — Officers — Power 

to call out.
3 Soldiers’ home.
4 Public arms.
5 Privilege from arrest.
6 Exemption from military duty.

Article XI — COUNTY, CITY, AND
TOWNSHIP ORGANIZATION 

Sections
1 Existing counties recognized.
2 County seats — Location and removal.
3 New counties.
4 County government and township organization.
5 County government.
6 Vacancies in township, precinct or road district 

office.
7 Tenure of office limited to two terms.
8 Salaries and limitations affecting.
9 State taxes not to be released or commuted.

10 Incorporation of municipalities.
11 Police and sanitary regulations.

12 Assessment and collection of taxes in municipali-
ties.

13 Private property, when may be taken for public 
debt.

14 Private use of public funds prohibited.
15 Deposit of public funds.
16 Combined city-county.

Article XII — CORPORATIONS
OTHER THAN MUNICIPAL 

Sections
1 Corporations, how formed.
2 Existing charters.
3 Existing charters not to be extended nor forfeiture 

remitted.
4 Liability of stockholders.
5 Term "corporation," defined — Right to sue and be 

sued.
6 Limitations upon issuance of stock.
7 Foreign corporations.
8 Alienation of franchise not to release liabilities.
9 State not to loan its credit or subscribe for stock.

10 Eminent domain affecting.
11 Stockholder liability.
12 Receiving deposits by bank after insolvency.
13 Common carriers, regulation of.
14 Prohibition against combinations by carriers.
15 Prohibition against discriminating charges.
16 Prohibition against consolidating of competing 

lines.
17 Rolling stock, personalty for purpose of taxation.
18 Rates for transportation.
19 Telegraph and telephone companies.
20 Prohibition against free transportation for public 

officers.
21 Express companies.
22 Monopolies and trusts.

Article XIII — STATE INSTITUTIONS 

Sections
1 Educational, reformatory, and penal institutions.

Article XIV — SEAT OF GOVERNMENT

Sections
1 State capital, location of.
2 Change of state capital.
3 Restrictions on appropriations for capitol buildings.

Article XV — HARBORS AND TIDE WATERS 

Sections
1 Harbor line commission and restraint on disposi-

tion.
2 Leasing and maintenance of wharves, docks, etc.
3 Extension of streets over tide lands.

Article XVI — SCHOOL AND GRANTED LANDS 
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Sections
1 Disposition of.
2 Manner and terms of sale.
3 Limitations on sales.
4 How much may be offered in certain cases —

Platting of.
5 Investment of permanent common school fund.
6 Investment of higher education permanent funds.

Article XVII — TIDE LANDS 

Sections
1 Declaration of state ownership.
2 Disclaimer of certain lands.

Article XVIII — STATE SEAL 

Sections
1 Seal of the state.

Article XIX — EXEMPTIONS 

Sections
1 Exemptions — Homesteads, etc.

Article XX — PUBLIC HEALTH AND
VITAL STATISTICS 

Sections
1 Board of health and bureau of vital statistics.
2 Regulations concerning medicine, surgery and 

pharmacy.

Article XXI — WATER AND WATER RIGHTS 

Sections
1 Public use of water.

Article XXII — LEGISLATIVE APPORTIONMENT 

Sections
1 Senatorial apportionment.
2 Apportionment of representatives.

Article XXIII — AMENDMENTS 

Sections
1 How made.
2 Constitutional conventions.
3 Submission to the people.

Article XXIV — BOUNDARIES 

Sections
1 State boundaries.

Article XXV — JURISDICTION 

Sections
1 Authority of the United States.

Article XXVI — COMPACT WITH THE
UNITED STATES 

Article XXVII — SCHEDULE 

Sections
1 Existing rights, actions, and contracts saved.
2 Laws in force continued.
3 Debts, fines, etc., to inure to the state.
4 Recognizances.
5 Criminal prosecutions and penal actions.
6 Retention of territorial officers.
7 Constitutional officers, when elected.
8 Change of courts — Transfer of causes.
9 Seals of courts and municipalities.

10 Probate court, transfer of.
11 Duties of first legislature.
12 Election contests for superior judges, how decided.
13 Representation in congress.
14 Duration of term of certain officers.
15 Election on adoption of Constitution, how to be 

conducted.
16 When Constitution to take effect.
17 Separate articles.
18 Ballot.
19 Appropriation.

Article XXVIII — COMPENSATION OF
STATE OFFICERS 

Sections
1 Salaries for legislators, elected state officials, and 

judges — Independent commission —
Referendum.

Article XXIX — INVESTMENTS OF PUBLIC
PENSION AND RETIREMENT FUNDS 

Sections
1 May be invested as authorized by law.

Article XXX — COMPENSATION OF
PUBLIC OFFICERS 

Sections
1 Authorizing compensation increase during term.

Article XXXI — SEX EQUALITY — RIGHTS
AND RESPONSIBILITY 

Sections
1 Equality not denied because of sex.
2 Enforcement power of legislature.

Article XXXII — SPECIAL REVENUE FINANCING 

Sections
1 Special revenue financing.
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PREAMBLE

We, the people of the State of Washington, grateful to
the Supreme Ruler of the Universe for our liberties, do ordain
this constitution.

ARTICLE I
DECLARATION OF RIGHTS

Article I Section 1SECTION 1   POLITICAL POWER.   All political
power is inherent in the people, and governments derive their
just powers from the consent of the governed, and are estab-
lished to protect and maintain individual rights.

Article I Section 2SECTION 2   SUPREME LAW OF THE LAND.
The Constitution of the United States is the supreme law of
the land.

Article I Section 3SECTION 3   PERSONAL RIGHTS.   No person shall
be deprived of life, liberty, or property, without due process
of law.

Article I Section 4SECTION 4   RIGHT OF PETITION AND ASSEM-
BLAGE.   The right of petition and of the people peaceably
to assemble for the common good shall never be abridged.

Article I Section 5SECTION 5   FREEDOM OF SPEECH.   Every per-
son may freely speak, write and publish on all subjects, being
responsible for the abuse of that right.

Article I Section 6SECTION 6   OATHS - MODE OF ADMINISTER-
ING.   The mode of administering an oath, or affirmation,
shall be such as may be most consistent with and binding
upon the conscience of the person to whom such oath, or
affirmation, may be administered.

Article I Section 7SECTION 7   INVASION OF PRIVATE AFFAIRS
OR HOME PROHIBITED.   No person shall be disturbed
in his private affairs, or his home invaded, without authority
of law.

Article I Section 8SECTION 8   IRREVOCABLE PRIVILEGE,
FRANCHISE OR IMMUNITY PROHIBITED.   No law
granting irrevocably any privilege, franchise or immunity,
shall be passed by the legislature.

Article I Section 9SECTION 9   RIGHTS OF ACCUSED PERSONS.
No person shall be compelled in any criminal case to give
evidence against himself, or be twice put in jeopardy for the
same offense.

Article I Section 10SECTION 10   ADMINISTRATION OF JUSTICE.
Justice in all cases shall be administered openly, and without
unnecessary delay.

Article I Section 11SECTION 11   RELIGIOUS FREEDOM.   Absolute
freedom of conscience in all matters of religious sentiment,
belief and worship, shall be guaranteed to every individual,
and no one shall be molested or disturbed in person or prop-
erty on account of religion; but the liberty of conscience

hereby secured shall not be so construed as to excuse acts of
licentiousness or justify practices inconsistent with the peace
and safety of the state.  No public money or property shall be
appropriated for or applied to any religious worship, exercise
or instruction, or the support of any religious establishment:
PROVIDED, HOWEVER, That this article shall not be so
construed as to forbid the employment by the state of a chap-
lain for such of the state custodial, correctional, and mental
institutions, or by a county’s or public hospital district’s hos-
pital, health care facility, or hospice, as in the discretion of
the legislature may seem justified.  No religious qualification
shall be required for any public office or employment, nor
shall any person be incompetent as a witness or juror, in con-
sequence of his opinion on matters of religion, nor be ques-
tioned in any court of justice touching his religious belief to
affect the weight of his testimony.  [AMENDMENT 88,
1993 House Joint Resolution No. 4200, p 3062.  Approved
November 2, 1993.]

Amendment 34 (1957) — Art. 1 Section 11 RELIGIOUS FREE-
DOM — Absolute freedom of conscience in all matters of religious senti-
ment, belief and worship, shall be guaranteed to every individual, and no one
shall be molested or disturbed in person or property on account of religion;
but the liberty of conscience hereby secured shall not be so construed as to
excuse acts of licentiousness or justify practices inconsistent with the peace
and safety of the state.  No public money or property shall be appropriated
for or applied to any religious worship, exercise or instruction, or the sup-
port of any religious establishment:  Provided, however, That this article
shall not be so construed as to forbid the employment by the state of a chap-
lain for such of the state custodial, correctional and mental institutions as in
the discretion of the legislature may seem justified.  No religious qualifica-
tion shall be required for any public office or employment, nor shall any per-
son be incompetent as a witness or juror, in consequence of his opinion on
matters of religion, nor be questioned in any court of justice touching his
religious belief to affect the weight of his testimony.  [AMENDMENT 34,
1957 Senate Joint Resolution No. 14, p 1299.  Approved November 4, 1958.]

Amendment 4 (1904) — Art. 1 Section 11 RELIGIOUS FREE-
DOM — Absolute freedom of conscience in all matters of religious senti-
ment, belief and worship, shall be guaranteed to every individual, and no one
shall be molested or disturbed in person or property on account of religion;
but the liberty of conscience hereby secured shall not be so construed as to
excuse acts of licentiousness or justify practices inconsistent with the peace
and safety of the state.  No public money or property shall be appropriated
for or applied to any religious worship, exercise or instruction, or the sup-
port of any religious establishment.  Provided, however, That this article
shall not be so construed as to forbid the employment by the state of a chap-
lain for the state penitentiary, and for such of the state reformatories as in
the discretion of the legislature may seem justified.  No religious qualifica-
tion shall be required for any public office or employment, nor shall any per-
son be incompetent as a witness or juror, in consequence of his opinion on
matters of religion, nor be questioned in any court of justice touching his
religious belief to affect the weight of his testimony.  [AMENDMENT 4,
1903 p 283 Section 1.  Approved November, 1904.]

Original text — Art. 1 Section 11 RELIGIOUS FREEDOM —
Absolute freedom of conscience in all matters of religious sentiment, belief,
and worship, shall be guaranteed to every individual, and no one shall be
molested or disturbed in person, or property, on account of religion; but the
liberty of conscience hereby secured shall not be so construed as to excuse
acts of licentiousness, or justify practices inconsistent with the peace and
safety of the state.  No public money or property shall be appropriated for,
or applied to any religious worship, exercise or instruction, or the support of
any religious establishment.  No religious qualification shall be required for
any public office, or employment, nor shall any person be incompetent as a
witness, or juror, in consequence of his opinion on matters of religion, nor
be questioned in any court of justice touching his religious belief to affect the
weight of his testimony.

Article I Section 12SECTION 12   SPECIAL PRIVILEGES AND
IMMUNITIES PROHIBITED.   No law shall be passed
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